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No, it’s not lions, and tigers, and bears, but it is

a journey down the proverbial yellow brick road

to understand the impact of society’s latest “wiz-
ard”—Generative Artificial Intelligence. (“AI”)
No doubt, for lawyers, the Al journey presents

the additional challenge of conforming to the

legal ethics rules. Presumably designed to serve

the public good rather than as obstructive, evil

flying monkeys; violations of the rules can none-

theless prove deadly to a lawyer’s career.

36- eMagazine - www.legalbusinessworld.com



A illew explé}ation requires research about
th)%;\_g;ﬁ'inafion. Questions abound. What is
artificial intelligence (“AI”)? Why does it
suddenly seem to be such a hot topic in the
media, on continuing education programs,
and well, just about everywhere? Generative
Artificial Intelligence and our ready access to
it may provide a partial answer. More expla-
nation required?

Background & Context

Before traveling forward, travel to the past
provides enlightenment. Specifically, a trip to
1956 reveals that a Dartmouth mathematics
professor, James McCarthy, coined the term
artificial intelligence in his funding proposal
for a summer symposium. [1] Professor Mc-

Carthy explained his study of artificial intelli-
gence:

The study is to proceed on the basis of the con-
jecture that every aspect of learning or any oth-
er feature of intelligence can in principle be so
precisely described that a machine can be made
to simulate it. An attempt will be made to find
how to make machines use language, form ab-
stractions and concepts, solve kinds of prob-
lems now reserved for humans, and improve
themselves. [2]

Thus, Professor McCarthy defined Al as ma-
chine learning beyond the ability to understand
simple logical reasoning. In other words, he
proposed that a machine may be programmed
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to extract patterns in data, and trained to
“learn” from ongoing experience.

Fast forward to today--- most thought leaders
agree that Al refers to machine learning.
Nevertheless, disagreement exists among sci-
entists, philosophers, futurists, and others
about specific definitions and distinctions be-
tween intelligence and consciousness; Al
technology’s potential developmental speed;
and whether AI will ultimately result in ma-
chines that may usurp human control of the

planet. [3]

In fact, Max Tegmark deems artificial intelli-
gence to be “the most important conversation
of our lifetime.” [4] He asserts that “[t]he
questions raised by the success of Al aren’t
merely intellectually fascinating; they are
morally crucial, because our choices can po-
tentially affect the entire future of life.” [5]

No doubt, Tegmark’s 2017 observations re-
main compelling, but our current journey ne-
cessitates a narrower discussion; that is, AI’s
impact on the legal profession and the impli-
cations for the legal ethics rules. For today’s
journey we need a contemporary working de-
finition of AL

Wendy Yu Chang provides a clear definition
in the context of legal ethics. Her definition
resembles McCarthy’s 1956 description, but
states AT’s ability as a fact rather than a theo-
ry to be proven. She writes: “Broadly, Al is
the ability of a machine to perform what
normally can be done by the human mind. Al
seeks to use an automated computer-based
means to process and analyze large amounts
of data and reach rational conclusions—
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the same way the human mind does.” [6]

More specifically, AI’s capabilities include
machine learning, natural language process-
ing, vision, and speech. [7] AI already ap-
pears in our daily lives; navigation apps for
directions and ride sharing, facial recognition
for log ins, and voice assistants like Siri all
employ Al. These examples, and others, have
played a role in society for several years.

In fact, when Tegmark and Chang con-
tributed to the AI discussion in 2017, evi-
dence of the legal profession’s growing inter-
est in Al appeared in legal ethics literature
and symposiums. Suggestions for program-
ming to assist lawyers with office manage-
ment, legal research, and predictive analysis
entered the conversation. [8]

What had not yet appeared on the scene was
generative Al—a combination of machine
learning and natural language processing that
leverages massive data sources in response to
a user’s prompt. The user receives an “an-
swer” that may appear as summarized infor-
mation, completion of a creative task, or new,
unique content. [9] Moreover, some genera-
tive Al programs like ChatGBT provide cost
free, open access to the public.

AI and Legal Ethics

Before focusing on open access, “user friend-
ly” programs like ChatGBT, it is worth noting
that lawyers are already outsourcing legal
services to third party vendors who may use
Al—think e-discovery, document review, legal
research, and drafting of documents or plead-
ings. In fact, from 2006-2012, new legal
ethics opinions emerged to provide advice on



the ethical use of outsourcing for legal research,
document review, and drafting of pleadings.
[10] In 2012, the American Bar Association
(“ABA”) acknowledged the implications of out-
sourcing issues on the legal ethics rules when it
amended the competence and supervision
rules’ comments to include outsourcing. [11]

Of course, intial outsourcing primarily trans-
ferred legal tasks from one human being to an-
other—nonetheless the fundamental legal
ethics concerns remain even when the out-
sourcing occurs between human and a ma-
chine. Primary considerations include an attor-
ney’s duties of competence, diligence, commu-
nication, and confidentiality. [12]

Confidentiality remains an utmost priority and
may involve an attorney delving into an Al ven-
dor’s terms of service, and specific process for
handling of client information. [13] The confi-
dentiality review dovetails with an attorney’s
duty of supervision over nonlawyer assistants
as an Al vendor constitutes a nonlawyer as-
sistant.

Additionally, communication generally requires
that clients understand and consent to out-
sourcing. A task that may be more difficult
when dealing with AI, but nonetheless re-
quired. [14]

Billing may also create attorney-client issues.
Typically, an attorney may only bill the net cost
for outsourcing plus any reasonable fees for su-
pervision and review unless there is disclosure
and client agreement to another reasonable
billing method. [15]

If an Al program drafts a demand letter, in a

contingency case, is that an additional cost or
should it be included in the attorney’s fees?
Does the engagement agreement discuss AI?

An additional Al billing query: when does the
failure to employ Al result in unreasonable at-
torney fees? An Al program may be able to
complete a task (eg. an accurate patent appli-
cation) much faster and less expensively than
an attorney. Does an attorney who fails to offer
a client the AI option, and bills the client con-
siderably more in fees, violate the reasonable
fee requirement in the legal ethics rule? [16]

Depending upon specific circumstances and
use of Al, other legal ethics concerns may in-
volve conducting a conflict check, ensuring
that the attorney maintains independent pro-
fessional judgment, and avoiding assisting in
the unauthorized practice of law (by a ma-
chine...?). [17]

Given all of the existing opinions and rules, do
additional legal ethics concerns with ChatGBT
and similar programs exist? Recent events
provide the answer: a resounding yes!

ChatGBT & Legal Ethics

For simplicity, this article will use ChatGBT to
refer to the generative Al programs that have
become available—some at no cost and avail-
able to download as apps on an individual’s
phone. A lawyer using this type of ChatGBT
recently appeared in international headlines
when he employed it for research that he in-
cluded in a court filing.

Unfortunately, ChatGBT “decided” to “create”
cases that do not exist. Both the court and op-
posing counsel conducted the research that



the attorney failed to do and ChatGBT’s fic-
tional cases were soon revealed. [18] Even
more unfortunately, the event became another
episode in the proverbial “the cover up is
worse than the crime,” --the lawyers involved
were initially less than candid further angering
an already displeased judge. [19]

Ultimately, the lawyers involved admitted
their conduct; the judge sanctioned them
$5000.00 and required them to inform their
client and write apologies to each judge who
ChatGBT included in its fictional cases. [20]
Obviously, these attorneys failed in their duty
of comptence, but also managed to violate le-
gal ethics rules beyond those discussed above.

Candor to the tribunal and fairness to oppos-
ing counsel both come to mind.[21] And of
course, the violation of any of the rules invokes
the general misconduct rule that includes the
duty of honesty and support for the fair ad-
ministration of justice. [22]

Despite these lawyers becoming the poster
kids for how not to use ChatGBT or other gen-
erative Al programs, Al use has also generated
positive developments.

For example, generative Al has been recog-
nized as a terrific tool for initial drafting from
a reliable data base, editing, and translating.

[23]

Additionally, there are both law firms and
academic centers conducting research and de-
velopment of generative Al programs designed

with the legal ethics rules in mind.

The international law firm Dentons, recently
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revealed some of the features of its inhouse
“fleetAl” program that appear geared to both
competence and confidentiality. Joe Cohen,
Denton’s head of innovation for the U.K, Ire-
land, and the Middle East explains:

The firm will train staff on the risks inher-
ent in the technology, including inaccurate
and biased responses. Even though client
matter documents can be uploaded to the
platform, Dentons has worked with Mi-
crosoft, which is one of OpenAI’s owners,
to ensure that data uploaded into fleetAl is
not used to train the tech, no one outside
Dentons can access it, and it is erased after
30 days, according to the news release.

To insulate the firm against some of the
risks, Cohen says the chatbot’s homepage
warns users to independently verify and
validate content the platform produces.

“This is a research tool, and that’s how
we're trying to get people to see it,” Cohen
says. “This is something to ask to get some
inspiration about a particular topic and
help you get something down on paper for
you to change.” [24]

Thus, Dentons incorporates legal ethics con-
cerns in the rollout of its AI program designed
to provide a tremendous assist to its lawyers,
without permitting them to rely on Al for the
final product. Other firms and vendors are
proceeding in like manner. [25]

The University of Texas at Austin, School of In-
formation and The University of Connecticut,
School of Law are conducting research with the
goal of determining the best methodology for



developing generative Al tools for the legal
profession that adhere to the legal ethics rules.
[26] And the legal ethics professionals are not
only collaborating with the UT study, but also
are participating in numerous continuing legal
education seminars designed to enhance
awareness of both the benefits and risks of
generative Al. [27]

Ultimately, the responsibility for ethically em-
ploying generative Al falls to the individual
attorney in the moment that an Al option is
chosen. So, what’s an attorney to do? Alas,
that’s why mindfulness found its way into the
title.

Mindfulness, Legal Ethics, and Al
Mindfulness has gained widespread popularity
not only among the general public, but also in
the legal profession. [28] While often thought
about as a means for meditation and relax-
ation, it also serves a valuable purpose for
lawyers; that is, heightened self-awareness in
the moment that allows for thoughtful deci-
sion making rather than conduct born out of
emotional reactivity or the stress of the situa-
tion. [29]

Mindfulness practices increase an individual’s
awareness of their thoughts, emotions, and
bodily sensations often providing insight into
the intentions underlying a chosen course of
conduct. Professor Leonard Riskin observes
that “mindfulness allows us to insert a ‘wedge
of awareness’ before we act. [30] He explains
that when we create a psychological distance
to observe our thoughts, feelings, and bodily
sensations “their strength or power or influ-
ence tends to diminish and we have a chance
to consider their merit.” [31] We may then act

from a place of thoughtful response rather
than emotional reactivity.

Benefits of enhanced decision making may
range from calming a parent prior to dealing
with a misbehaving child, to managing a rush
hour response to a discourteous driver, to
strategic decisions on a response to a stressful
work occurrence. Certainly, the New York
lawyers should have educated themselves on
the benefits and risks of ChatGBT, but their
decisions as to how to conduct themselves in
court following their initial filing sealed their
fate.

Perhaps if the lawyers in New York court case,
had paused and reflected on what thoughts,
feelings, and bodily sensations were contribut-
ing to their dishonest responses to the court,
they might have paused and reconsidered their
strategy for proceeding. (Hypothetically: “I
am in huge trouble, and experiencing fear,
anxiety, upset stomach, and elevated pulse. I
need to pause, take stock, and thoughtfully
consider my options.”).

Impossible to predict the outcome for those
specific lawyers, but easy to offer as a general
suggestion. Why? Because there has been a
tremendous amount of research that supports
both the positive impact of mindfulness and
the enhanced decision-making made possible
by inserting a pause in the decision-making
process. [32]

A full exploration of mindfulness is beyond the
scope of this article. However, a brief intro-
duction seems warranted because as technolo-
gy continues to evolve and the 24/7 pace of the
world continues to increase, it becomes all the



more important for lawyers to pause and con-
sider their ethical duties before rushing into
the world of generative Al.

Conclusion

Lawyers should absolutely embrace change--
both technological and otherwise--but proceed
with caution and gain understanding of any
brave new world that they decide to enter. U.S.
District Court Judge P. Kevin Castel’s opinion
sanctioning the New York lawyers, thoughtful-
ly explains some of the repercussions of failing
to pause and consider the application of Al to
the practice of law.

In researching and drafting court submis-
sions, good lawyers appropriately obtain as-
sistance from junior lawyers, law students,
contract lawyers, legal encyclopedias and
databases such as Westlaw and LexisNexis.
Technological advances are commonplace
and there is nothing inherently improper
about using a reliable artificial intelligence
tool for assistance. But existing rules impose
a gatekeeping role on attorneys to ensure the
accuracy of their filings...[Respondents]
abandoned their responsibilities when they
submitted non-existent judicial opinions
with fake quotes and citations created by the
artificial intelligence tool ChatGPT, then
continued to stand by the fake opinions after
judicial orders called their existence into
question.

Many harms flow from the submission of
fake opinions. The opposing party wastes
time and money in exposing the deception.
The Court’s time is taken from other endeav-
ors. The client may be deprived of argu-
ments based on authentic judicial prece-
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dents. There is potential harm to the reputa-
tion of judges and courts whose names are
falsely invoked as authors of the bogus opin-
ions and to the reputation of a party at-
tributed with fictional conduct. It promotes
cynicism about the legal profession and the
American judicial system. And a future liti-
gant may be tempted to defy a judicial ruling
by disingenuously claiming doubt about its
authenticity. [33]

Judge Castel’s analysis both embraces AI and
warns of the risks associated with its use in
court. No doubt, AI may also assist lawyers in
other legal practice contexts; lawyers should
pause to assess the benefit and risk of using an
Al tool in any practice area. Ultimately, the
benefits, carefully understood and ethically
employed, may prove to be an incredible boost
for both lawyers and their clients. So, let’s wel-
come the opportunity to create positive change
and maintain an optimistic eye towards the
future.

The secret of change is to focus all of your en-
ergy, not on fighting the old, but building on
the new. --Socrates (470-399 BC), Philoso-
pher.
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